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DOCKET FILE COpy ORIGINAL
Before the

FEDERAL COMMUNICATIONS COMMISSION
w.shinqton, D.C. 20554

In the Matter ot

Impl...ntation of Sections 12 and 19
of the Cable Televi.ion Consumer
Protection and Competition Act of 1992

Development of Competition and
Diversity in Video Proqramming
Distribution and Carriaqe

)
)
)
)
)
)
)
)
)

MM Docket No. 92-265

PEn*Il0N I'OR CLARD1:CATION

WJB-'1'V Ft.. Pierce I~ilnited Partnership ( "WJB"), pursuant:

to the Commission'5 Rula5, hereby tiles this petition for

ClArification of the Commi ".:is1on 's First. Report and. Order in ,the

above-~eferenc.d docket. While 't1:18 First Rtport and Or491:

diBcuslS•••everal importane lssues, this petl't1on will addr.ss only

one -- tb~t of exclusive i;om:racts between caDle operators and

proqramminq vendors an~ tnf~r detri~ental effect on competition in

the video marketplace.

W'JB riled c'Jdents and reply c01llDents in this proceedinq.

In a tootnote to ~cs reply comments, WJB noted that two vendors,

includ1nq 'the ~';U\shine Network ("Sunshine"), still refuse to sell

their proqr~inq to WJB. In re.ponse r on March lOr Sunshine

SUDmitt~d a permitted n partfl filing in this proceeding which

as~_r~ed that its "policy and practice t ' was to make its programming

ava","lable to wireless caole operators. See Exhibit "An attached.

However, as of the date of this filinq, a full ninety-two days
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after Sunshlna's AK Parte fi11nq, WJB is still beinq denied access

to Sunshine'. proqramainq.

In fact, atter the tiling of WJB's reply comments and

Sunshine's .x parte letter, the two parties negotiated a carriaqe

aqreement. At Sunshine's instruction, WJB executed without

modification a programming contract provided by Sunshine and

returned the contract to Sunshine. WJB purchased new equipment at

Sunshine's direction and tested the signal. In anticipation of

receivinq the programming, WJB printed schedule line-up cards and

informed their customers that Sunshine I S programming would be

provided beqinninq on April 1, 1993 as the parties had aqr••d.

However, late on the afternoon of .March 31, 1993 the day before the

servioe was to commence, Sunshine informed WJB that it would not

provide its programming to WJB on April 1, 1993 due to the

existence of an "exclusive contract" provision with WJB's hardwire

competitor. See Exhibit "B" attached. The sudden and unexpected

loss of this programming has predictably caused siqniticant

financial and credibility losses to WJB.

This entire episode illustratAs thQ frustrations of the

wireless cable indu8try on the programming issuo. Whether

programminq is deniQd a~ a result of outright rQfusalc to aeal,

exclusive contraots, or any other reas:.on, the affect is:. ~.t

wireless operators are placed at yet another oo~petitive

disadvantage. Alt.hough W.1B believes:. that. Scaotion 638 of 'the

Communications Act of 1934 (SetJtion 19 of the new Cable Act)

already prohibits thes:.Q actions, and .pacifioally the enforoement
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of 8~olu.iv. oontraots, it i8 filing this Petition in anticipation

of contrary argument. ~at could be raised in the ruture in order

~o f~her delay ~he availability of the proqramm1nq.

Congreea ba5 already determined that exclusive contracts

are to be prohibited in virtually all ca••s. 47 U.S.C. 6Z8(C)i

fir.... ROon and order at Pari!l9raph fi3 ("Congress ha.s clearlY

placed a hi9her value on new cou.pet1t1ve entry than on the

con~inua~ion of exclusive distributlon practices to impede this

.n~rylt). Given this d1rect1ve, 'the only remaining question under

the rules is when, not whether, the prohibition should commence.

And given the conclusions or congress against eXclusive contracts,

pUblic policy would dictate that tne pronin1tion aqainst such

contracts Decame eftective at toe earllest Oate possible.

The First '§port ang orger recognizes that Section

628 (b), the general prOhibition a.gai.nst unfair practices and

Bethods or com.petition, 1s intended to be construed broadly and to

include 'the specific activities referenced in Section 628(c). SAl

Iirst Report ADd Order at Paraqraphs 40-41. In other ~ords, an

act!v1ty enumerated in subsection (c) (such as the use of an

exclusive contract) is, by definition, prohibited under subsection

(b). Because subsection Cb) became effective on December 4, 1992,

WJ8 believe. that the continued enforcement of exclusive contracts

after that date is prOhibited.

The First Report and Order also provide. that the

regulations adopted in response to Sec~ion 628(0) are to became

effective on July 16, 1993. First Report and Order at Paraqra.ph
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16~. At 'tho VQry lea.t., the prohibit.ion against exclu.ive

Qontract.. undar ~8 Commi••ion'. rules should beoome effective on

~at date. However, WJB is oonoerned ~hat 80me veftdors may eeize

upon the la.nguag* in Paragraph 122 of the Firat Ruort and Order,

which arquably provide. a l~O day period for offenders t.o Dring

their contra.cts int.o oompliance1, as an excu•• for further delayins

the availability of their programming to compe'tinq multichannel

video distributor.. The fear i3 thot theae vendQrs will construe

this period as providing yet anot.her reprieve trgn having- to cODlply

with the mandot•• of the ~992 cable Act.

There ie no reason to delay the effective date ot the

prohibition throughout the 120 day renegotiation period. ouring

this period, the original parties will presuma~lY be neqotlat1nq a

new non-exclusive arrangement. These naqo1:.1at1ons will oceur,

regardle•• of whether the prohibition becomes errective on JUly 16

or }fovam.l:ler 13. ThUll, given the policy arguments tavor1nq prompt

implementation and the clear tin~ings ot congress in enacting the

1992 Cable Act, no legitimate reason exists for delaying the

effectiveness or the proh1bitlon. 2

I In fact, a fair reading of Paragraph 122 indicates that the
12o-day provision applies only to discrimination violations and not
to exclusivity Violations.

, Of course, it the prohibition is not deemed effective
until atter a new contract is reached, vendors may purport to spend
the entlre 120 day period negotiat1nq, the result beinq that the
benefits ot the new rules would be delayed for the lonq••t possible
period. This possibility illustr~tes another policy arqument in
favor of immediate effectiveness.
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Under t.he Co_is.ion' _ Rules, WJB believee tbat beginning

on July 16, 1993,s all providers .hould be ottered the proqramm1ng

on the se•• terms qiven ~o their competitors in the .arketplaee.

If, durinq the 120-acy rene9cti~tion period, the original parties

reach a new aCJreement, the te4m5 ot: tllat. agreement ShOUld then be

o~fered to all other providers.

The e~tect of this proposal W~Uld be that beginning on

July 16, ell video proviaers Ll a given marxet would be placed on

an even playing field. From Ghat date forward, eaCh would have

equ~l acce.s to programming on equal terms and conditions. Any

other course ot action WOUld allow tor ~ne continuation of the very

sADIe tactics that conqress has expreSSly t:ound to bQ unfair.

Furthermore, such an 1ntelpretation WOUld be contrary to one of the

primary intentlane Of congress ln enacting the 1992 Cable Act, that

ot promoting cOJnpetit::l.,~n 1n 'the video marka.tplace.

WJB-n 1"1'. PlaCB LDlI'l'BD PUIJ!IfD8KIJI

BY:tfJ,E...~d
~E. Hall

General Manager

J WJB believes that the underlyinq statute specifically
voids exclusive contracts as of December 4, 1992.
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BY HAND DELIVBAY

Ms. Donna R. Searcy, Secretary
Federal Communications Commis'.iufl
R.oom 222
1919 M Street, N.W.
Washington, D.C. 20554

Re: Notification Of P~rmitt.a Written Ex Parte
Presentatiog ~ Docket &0. 92-2lJ

Dear Ms. Sec.rc:y:

The Sunshine N'ltwork, by its attorneys, and pursuant to
Section 1.1206(8) (1) of ";hs Commissionls Rules, hereby'submits an
original and on~ copy ~~ this memorandum And attachment ~.garding

a PQrm~ttGd written·~_r~rt. presentation to the Commission Staff
regarcb.ng MM Dockel: No.: 92-265.

On Wednesday, March 10, 19~3, Burt Braverman, of Cole,
Raywid , BravermlH! t cO ...l'wel for the Sunshine Networlc .. submitted a
letter to certain staf .. cof the Common Carrier Bureau, Maas Media
Bureau and Office of ·meral Counsel, including Mr. Bill Johnson,
Ms. Ale~andra Wilso('i.i.l. Diane Hofbauer, 1'.lS. Rosalie Chiara, and
Mr. Jim Coltharp. ~j0 letter corrects certain misstatements
contained in the Re~ly Comments of WJB-TV, Fort pierce, LimiteO
P'l!Jrtnership ("WJB--'!.-V"), in :r:.nponse to the Notice of Proposed
BUlimaking in ~M Dbck£t No. 92-265, F.C.C. 92-543 (ReI. Dec. 24,
1992) ~ wbich cC';,;jqrt 'C,!,mmen't ~n -tha implementation of Sections 12
ana 19 of the Ca'o'.e '!'Ii.!levision Consumer Protection and
Competition Ac vi 1992. Those provisions deal with the

, . " ..... ','.", :•...
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~8. Donna R. SearQY, Secretary
March 10, 1~93

Page 2

~evQlopm~n~ of competition an4 diversity in vlaeo programming
~ist~lDu~ion ana carxiage. WJB-1V's Reply Comments contain
eert:.ain. J%.i5statements concerning Access to the Sunsbine Network's
progra~min9' TwO copies of th. letter are attachea.

If yo~ have any questions, please contact the
unc3.rai'gned.

R/1ec1futi i?"ittea,

U~Brave~~Aa~
(,..

Att:achment
j

cc ~ K:t. lCennetb E. Hall (W/attoilC!hrutnt)
Mr. Bill Johnson (~/attachment)

MS. Alexandro Wilson (~/attachmQnt)

Ms. Diane Hofbauer (w/attachment)
Ms. ROS~11e Chiara (w/.t~achment)

Mr. Jim COltha~p (~/at:.~ochment)

• •• ~" ", ...... ,e '"f'
, ....~.,.:" ..,~~......._....~ ," "'" ....

" ...• ,,-,.... -.~,,,,,,,,,,,, " .".
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Co...c, A~VWI. &. .Ai-VltRM"""

'ederal Communication. Commission
March lO, 1993
PagQ 3

bee: Davia Gluck
Davia Almsteac!

-\ ,..
.. ,,' .•..•,> ~...:~:~~.,.-_ .• '•. - ., '," '.'" (I'~,..§ ,... _ •••••
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Feaeral Communic~tions commission
19l' M Street, N.W.
Washington, D.C. 20554

Re: pocket 22-265

Gentlemen:

This leeter is su~ittea on b.half of the Sunshine
Network, a Florida joint ventu~. that operates a sports and
pUblic affa1xs cable television network in thQ state of Florida.
The purpose of this letter is to correot a misstatement contained
in the reply comments of "J8-TV, Fort Piazca, L~d. Partnership,
operator of a wireless cable system. A~ pag g B, note 5 of its
reply comments, WJB state(S that "it hoe b••n denied access to ..•
the Sunshine Network; whicb app~rently [is] not offered to any
wireless cable operators." 'that s<;;Atemeni: is incorrect in two
resPQcts.

First, tbe Sunshine Network hos no ~.cord ot ev~r

having received a request from, or having Deen con~a=t.d by any
representative of, WJB-TV regarding ~~r~iage of Sunshine Network
service. Neither the Sunshine Network no~ anyonQ reprQaenting
the Networ~ has denied WJB-TV aecess tQ the Network'g
pJ:'ogram:M1n.g.

Second, it is the policy an~ prec~iee of the Sunshine
NetworK to make its proqra~min9 available no~ only ~o cab1.
television syste~s but also to snATV ana wi~el••s oablo operators
as well, to the ex~.nt consistent with oth.r con~ract~al

obli9.~ions. The Sunshine Network curren~ly p~o~ide~ i~~

p~ogr~mmin9 ~a some, ana is ne90~iatin9 ea~riagQ ri~bts w~th

other, wireless cable ope%ators in the State of Florida.!!

II Upon investigation of WJB-TV'6 mis5tatement, S~nshin.

Network learned that WJB~rV is affiliated with Coast~l
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rederal Com$unieations Commission
tiar'clt 10, 19~3

:rage '2

Pleaee plaoe this eor~••pon~enee in the referenced
Docket in orQer to make thQ r.cora complete ana accurate
re9ar~ing the Sunahino NQtwork's policy and practice regarding
access to its pro~ram~in9.

cc: Mr. Kenneth E. Hall
Mr. Bill Johnson
Ms. Al.xan~~a Wilson
Ms. Diane Hofbauer
Ms. Rosalie Chiara
Mr. Ji~ Coltharp

[Footnot. Continuedl

Cable, a MMOS operator in St. Lucie County, with whom
Sunshine Network is currently negotiat1ng an aff1lietion
ag~••~ant. Apparently, Coascal Cable is attiliate~ with
WJ.B-TV. However, Coas't:al ~abl~ never diicHoseCl 1:hat
r.la~ioncnip or indicated that it was seekinq carr1agQ
riih~s fo~ WJB-TV•

. ;...
" .,", - ~ ".-.,•• " ...•.• " ~ .' - .~ "'~oItoo':';,,_. ,.~ ", ." '. •. .•. " '. .".
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This ~ill confirm our t~lQ~hone ~onv.:s&~ion today
re9.~dinq your rQ~UQst fer affiliatlQc witb ~b. S~~Ahin~ Network.
~~ % .~p1Ained to you, ~e ~eder~l Co=m~niea~ion. CQmmission is
~bou~ be announ¢Q thQ &do~tion 0: regul.tioDA ia~~cm~nting

Section ~28 of the 1992 Cable Act r r&gardin~ pr¢~~a= access.
~hose regulation!, tha text of which will not ~Q ~Q1Qased for
approxi=a~.t~ thirty days, ~ill prescrihe in ~eteil thQ extent to
which exoluQive proqr~inq contracts &re being f.Q~r6l1y

pz:eempt-ad.

EDIBIT "B"

.:
,.~ .

M.a.rch 31, 1.993

....T,.O~I'III. .... "'T 1".......

$CCONO F'LOQ.

'$I~ "lt~NIYL",,,NI'"...VtN",t. Iol. W.

.......alolllol(l1'O,... 0, c. 20006'34t!!l

(~o~l eSSHlil7lijC

COLE. RAYWID & BRAVERMAN

Uot~l the,t@xtof those rt9ulations is ~.~.ased, it i$
i=PQ&sib1a for the Sunshine Net~Q~~ to ~now wh.~her it ma~r
consic~Qn~ wi~h eont~act~al obliga~1ons in ~c~~ain oi it. c~rrQnt

.f£ili~~ion agreemen~S, co~mencg prov1~ing 8.rv~c. to coastal •
~l.a.!i1e understand that this 1s not. 1ntene.ed <e.onot.for景爀
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."..,t,
.,,' COL.e. ~'I'W'O .. e~.... 'C",...",1'\
~:~

,;,;' We thank 1QU for your cooperation ~nd patience in thi.
tnatter..

y,C(~ ....
B:r:ave'£ia~

co: nav1d G:~ck, Esqu~e

Mr~ ~dvid A~=.tea~

'.

.,

. ;
;I., .


